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TH8 COMPTROLLRR O8NRRAL 
DECISION O C  TI48  U N I T 8 0  mTAP8a a4R93 

W A B H I N O T O N ,  D . C .  P O 6 4 8  

DATE: November 30, 1984 B-21599 1 FILE: 

MATTER OF: U f f n e r  T e x t i l e  Corp. 

91 0 EST: 

Protest  t h a t  agency  i m p r o p e r l y  r e f u s e d  t o  
re jec t  l o w  b i d  a s  n o n r e s p o n s i v e  f o r  f a i l u r e  
to  acknowledge  a n  amendment is  d e n i e d  where 
t h e  s o l i c i t a t i o n ,  t h r o u g h  t h e  i n c o r p o r a t i o n  
by r e f e r e n c e  o f  v a r i o u s  s t a n d a r d  m i l i t a r y  
s p e c i f i c a t i o n s ,  a l r e a d y  i n c l u d e d  p r o v i s i o n s  
s e t t i n g  f o r t h  t h e  same r e q u i r e m e n t s  as  set  
f o r t h  i n  t h e  amendment. An amendment which 
m e r e l y  c l a r i f i e s  a n  e x i s t i n g  s o l i c i t ? a t i o n  
r e q u i r e m e n t  is n o t  mater ia l  a n d ,  acco rd -  
i n g l y ,  a b i d d e r ' s  f a i l u r e  t o  acknowledge 
s u c h  a n  amendment is  w a i v a b l e  as  a minor  
i n f o r m a l i t y  . 
U f f n e r  T e x t i l e  Corp. ( U f f n e r )  p ro t e s t s  t h e  award o f  

a n y  contract  to  Hialeah I n d u s t r i e s ,  I n c .  ( H i a l e a h ) ,  unde r  
i n v i t a t i o n  f o r  b i d s  No. DLA100-84B-0746, i s s u e d  by t h e  
Defense  P e r s o n n e l  S u p p o r t  C e n t e r ,  Defense  L o g i s t i c s  Agency 
( D L A ) ,  f o r  camouf l age  w e t  w e a t h e r  poncho l i n e r s .  U f f n e r  
a l l e g e s  t h a t  H i a l e a h ' s  f a i l u r e  t o  acknowledge a n  amendment 
to  t h e  s o l i c i t a t i o n  r e n d e r e d  i t s  a p p a r e n t  l o w  b i d  non- 
r e s p o n s i v e .  We deny t h e  protest .  

A s  i s s u e d ,  t h e  s o l i c i t a t i o n  r e q u i r e d  t h a t  t h e  l i n e r s  
conform t o  MIL-L-43335D, "MILITARY SPECIFICATION: L I N E R ,  
WET WEATHER PONCHO" (November 3 0 ,  1 9 8 2 ) .  P a r a g r a p h  3.2.1 
of t h a t  s p e c i f i c a t i o n  p r o v i d e s  t h a t :  

I( [ t] h e  q u i l t e d  p o l y e s t e r  b a t t i n g  s h a l l  con- 
form t o  t y p e  I ,  c lass  4 ,  s t y l e  a of MIL-B- 
41826 e x c e p t  t h a t  t h e  outer  c o v e r i n g  f o r  
b a t t i n g  i n t e n d e d  for  l i n e r s  made a c c o r d i n g  
t o  f i q u r e  1 may be f u l l  w i d t h ,  o r  may b e  
j o i n e d  w i t h  a s i n g l e  seam ( b e f o r e  q u i l t i n g )  
as s p e c i f i e d  i n  3 .2 .1 .1 t o  a c h i e v e  t h e  f u l l  
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w i d t h  o r  l e n g t h  r e q u i r e d  for  l i n e r s .  The  
bonded  b a t t i n g  i n t e n d e d  f o r  l i n e r s  made 
a c c o r d i n g  to  f i g u r e  1 s h a l l  b e  f u l l  w i d t h  
a n d  l e n g t h  a n d  b u t t i n g  o r  l a p p i n g  is  n o t  
p e r m i t t e d  i n  e i t h e r  d i r e c t i o n . "  

By amendment  N o .  1, t h e  Agency amended p a r a g r a p h  
3 . 2 . 1  of MIL-L-43335D t o  a d d  a f t e r  t h e  p h r a s e  " r e q u i r e d  
f o r  l i n e r s "  t h e  f o l l o w i n g :  

"and  t h e  o u t e r  c o v e r i n q  c l o t h  s h a l l  h a v e  t h e  
f o l l o w i n g  i n f r a r e d  r e f l e c t a n c e  v a l u e s :  
Y e l l o w  G r e e n  354-52% minimum; Dark  G r e e n  
355-32 + 4 % ;  Brown 356- 22  + 4 % ;  Black 
3 5 7 - 1 0  % -Max i m  um . I' 
DLA r e c e i v e d  1 3  b i d s  i n  r e s p o n s e  t o  t h e  s o l i c i t a -  

t i o n .  A l t h o u g h  H i a l e a h  s u b m i t t e d  t h e  a p p a r e n t  low b i d ,  i t  
f a i l e d  t o  a c k n o w l e d g e  r ece ip t  of amendment  N o .  1. Never -  
t h e l e s s ,  DLA f o u n d  H i a l e a h ' s  b i d  t o  be responsive,  con-  
c l u d i n g  t h a t  H i a l e a h ' s  f a i l u r e  t o  a c k n o w l e d g e  t h e  amend- 
m e n t  c o u l d  be w a i v e d  a s  a m i n o r  i n f o r m a l i t y  b e c a u s e  t h e  
r e q u i r e m e n t s  i n  t h e  amendment  c o n c e r n i n g  t h e  i n f r a r e d  
r e f l e c t a n c e  v a l u e s  of t h e  o u t e r  c o v e r i n g  c l o t h  were 
a l r e a d y  i n c o r p o r a t e d  b y  r e f e r e n c e  i n t o  t h e  s o l i c i t a t i o n .  

I n  t h i s  r e g a r d ,  DLA h a s  n o t e d  t h a t  p a r a g r a p h  3 . 2 . 1  o f  
m i l i t a r y  s p e c i f i c a t i o n  MIL-L-43335D p r o v i d e s  t h a t  t h e  
b a t t i n g  s h o u l d  c o n f o r m  t o  t h e  r e q u i r e m e n t s  of type I ,  
c l a s s  4 ,  o f  m i l i t a r y  s p e c i f i c a t i o n  MIL-B-41826, "BATTING, 
SYNTHETIC FIBERS:  POLYESTER, (QUILTED AND UNQUILTED)." 
P a r a g r a p h s  1 . 2  a n d  2 . 1  o f  t h e  c u r r e n t  v e r s i o n  of t h a t  
s p e c i f i c a t i o n ,  MIL-B-41826E ( J u n e  2 7 ,  1 9 7 9 1 ,  i n  t u r n ,  
require f o r  c l a s s  4 t h e  u s e  o f  r i p  s t o p  n y l o n  c l o t h ,  
$-color U.S. A r m y  P a t t e r n  1 9 4 8 ,  c o n f o r m i n g  t o  m i l i t a r y  
s p e c i f i c a t i o n  MIL-C-43637, "CLOTH, P L A I N  WEAVE, RIPSTOP, 
NYLON: FOR LINERS." P a r a g r a p h s  1 . 2 ,  3 .3 .3  a n d  3 . 8 . 1  of 
t h e  c u r r e n t  v e r s i o n  of t h a t  s p e c i f i c a t i o n ,  MIL-C-43637B 
(December 2 9 ,  1 9 8 3 1 ,  r e q u i r e  t h a t  U.S. A r m y  P a t t e r n  1 9 4 8  
c l o t h  p r o v i d e  t h e  same i n f r a r e d  r e f l e c t a n c e  l e v e l s  speci- 
f i e d  i n  amendment  N o .  1. 

I n  r e s p o n s e  t o  D L A ' s  r e f u s a l  t o  re ject  H i a l e a h ' s  b i d  
a s  n o n r e s p o n s i v e ,  U f f n e r  f i l e d  t h i s  p ro t e s t  w i t h  o u r  
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Office. Uffner maintains that it is not for the contract- 
ing officer to consider the impact of the unacknowledged 
amendment and that a bidder's failure to acknowledge an 
amendment renders its bid nonresponsive per se. In any 
case, argues Uffner, "[iln issues of responsiveness, only 
the Invitation for Rid and the . . . offer of the proposed 
contractor may be examined." 

We agree that a bidder's failure to acknowledge 
receipt of a material amendment renders the bid nonrespon- 
sive and thus unacceptable since, absent such an acknowl- 
edgement, the government's acceptance of the bid would not 
leqally obligate the bidder to meet the government's needs 
as-identified in the amendment. - See Four Seasons 
Maintenance, Inc., B-213459 ,  Mar. 1 2 ,  1 9 8 4 ,  84-1 C.P.D. 
W 2 8 4 .  

However, the Federal Acquisition Regulation, 
S 1 4 . 4 0 5 ,  48  Fed. Reg. 4 2 , 1 0 2 ,  4 2 , 1 8 0  ( 1 9 8 3 )  (to be codi- 
fied at 48 C.F.R. s 1 4 . 4 0 5 ) ,  provides that the contracting 
officer shall either give the bidder an opportunity to 
cure any deficiency resultinq from a minor informality or 
irregularity or waive the deficiency and defines such an 
informality or irregularity as including the failure to 
acknowledge receipt of an amendment which "involves only a 
matter of form or has either no effect or merely a negli- 
gible effect on price, quantity, quality, or delivery of 
the item bid upon." 

We have held in this regard that an amendment which 
merely clarifies an existing solicitation requirement is 
not material and, accordinqly, a bidder's failure to 
acknowledge such an amendment is waivable as a minor 
informality. See Four Seasons Maintenance, Inc., 
B-213459,  s u p r C 8 4 - 1  C.P.D.  ll 284  at 2 ;  - Inc., E-205492 ,  Apr. 1 5 ,  1 9 8 2 ,  82-1 C.P. 
a case, the contractor is already obligated to meet the 
requirement even without the amendment and the government 
obviously suffers no prejudice from accepting the bid. 

Moreover, in ascertaining which requirements a con- 
tractor already is obligated to meet, an agency is not 
limited to only those requirements set forth in the 
solicitation package itself. A s  we have previously indi- 
cated, incorporation of substantive terms and conditions 
into a contract by reference to other documents is a 
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recognized method of contract drafting and the parties are 
legally bound to those terms so incorporated. Signal, - Inc., B-202676, Sept. 10, 1981, 81-2 C.P.D. B 209 (failure 
to acknowledge amendment which merely added provisions 
already incorporated by reference waivable as a minor 
informality). 

Uffner has not shown that DLA lacked a reasonable 
basis for concluding that amendment No. 1 merely clarified 
a requirement already imposed by the solicitation. 
Accordingly, we do not believe that DLA acted improperly 
in refusing to reject Hialeah's bid as nonresponsive for 
failure to acknowledge the amendment. 

The protest is denied. 

Comptroller General 0 of the United States 
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